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RECENT DECISIONS. 

Edward W. Walker, Editor-in-Ckarge. 

Attorney and Client— Division of Fees Between Layman and Lawyer.— 
The plaintiff, a layman, made a contract by which, in consideration of his 
procuring claims for the defendant, a lawyer, he was to receive a per- 
centage of the resulting fees. Held, the contract was void as against 
public policy, and the plaintiff could not recover. Holland v. Sheehan 
(Minn. 1909) 122 N. W. 1. 

There are numerous decisions in line with the principal case, but the 
result is variously attained, some courts holding such contracts void as 
against public policy, McGuire v. Corwine (1879) 101 U. S. 108, others 
declaring that the statutory regulations as to the practice of law are under- 
mined by allowing a layman virtually to be a silent partner in a law firm. 
Langdon v. Conlin (1003) 67 Neb. 243. On the other hand, there are 
many cases which consider such contracts valid. Vocke v. Peters (189s) 
58 111. App. 338. The English cases are to the same effect Candler v. 
Candler (1821) Jacob 225. An attempt has been made to distinguish them 
on the ground that in England attorneys' fees are limited; Alpers v. Hunt 
(1890) 86 Cal. 78; but this distinction seems unsatisfactory, as the courts 
which decline to enforce such agreements do not take into consideration 
the fact that contracts of this nature may facilitate the charging of exor- 
bitant fees. The case of Irwin v. Currie (1902) 171 N. Y. 409, cited in the 
principal case as contra to the result reached, is not really in point, as it 
was decided under a statute, in which the Legislature, by imposing a pen- 
alty on the lawyer alone, negatived the idea that the parties are "in pari 
delicto." See Atlas Bank v. Nahant Bank (Mass. 1842) 3 Mete 581. 
Where there is no such controlling statute, the courts in determining the 
question have to decide whether public policy is better subserved by allow- 
ing recovery, so that the defendant may not double his profits by using as 
a defense the illegality of his own contract; or, by the strict application of 
the maxim "in pari delicto * * *," in order to discourage such transac- 
tions in general. 

Attorney and Client— Enforcement of Lien on the Cause of Action — 
After a settlement made prior to judgment, an order of continuance, con- 
taining no finding that the settlement was fraudulent, was granted to 
determine the amount due the plaintiff's attorney under a contract for a 
contingent fee. Held, the defendant waived the right to raise, on an 
appeal from judgment, the question of the right of the attorney to the 
order. Block v. Block (1909) 116 N. Y. Supp. 339. 

In 1902 an attorney in New York had an efficient remedy as against 
his client by virtue of the special proceeding provided for in § 66 N. Y. 
Code Civ. Proo, but this did not apply where the attorney had to resort 
to the adverse party. 2 Columbia Law Review 449; Fiscker-Hansen v. 
B'klyn Heigkts Ry. Co. (1901) 63 App. Div. 356- By the reversal of this 
latter case, (1903) 173 N. Y. 492, the proceeding is now applicable against 
the adverse party. The court summarily determines whether the hen 
exists, together with the amount, and enforces it by an appropriate remedy, 
Smitk v. Acker Process Co. (1905) 102 App. Div. 170, even where the 
issues are ordinarily for a court of equity. Matter of Williams (1007) 187 
N Y 286. A judgment in favor of the attorney is not authorized, but 
collection should be enforced under § 779 of the code. Sullivan v. McCann 
(1908) 124 App. Div. 126. The interests of attorneys are thus adequately 
protected, and the defendant enabled to attack the validity of the contingent 
fee. Morekouse v. B'klyn Heigkts Ry. Co. (1906) 185 N. Y. 520; 2 
Columbia Law Review 449. Since the remedy in § 66 is not exclusive, 
but cumulative, an action in equity is permissible; or in case of a fraudulent 
settlement the original action may be continued, although this is not favored 
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because the provision in § 66 is adequate under all circumstances. See 
Smith v. Acker Process Co. supra at 175. There being no findings of fraud 
in the principal case, a continuance was improperly granted, but it was cor- 
rectly held, that, by acquiescence in the order, the defendant waived his 
right to question its propriety on an appeal from judgment Cf. In Re 
Treadwell (1896) 111 Cal. 189. 

Attorney and Client— Lien on Client's Papers as Against Third 
Parties. — A mortgagor assigned certain sub-leases as security, and em- 
powered the mortgagee to collect the rents. On payment of the debt, he 
obtained a release in full from the mortgagee, whose attorney refused to 
surrender the sub-leases, claiming a lien for expenses incurred in collecting 
rents. Held, two judges dissenting, the attorney had a good lien against 
the mortgagor. Jackson v. Erkins et al. (1909) 116 N. Y. Supp. 385. 

A lien is a mere personal right of detainer, Mulliner v. Florence (1878) 
L. R 3 Q. B. D. 484, in general available only against the debtor, and to 
the extent of his interest in the property charged; Hollingsworth v. Dow 
(1837) 19 Pick. 228; for the lienor, like the vendor, can pass no better 
title than he himself has. Sargent v. Usher (1875) 55 N. H. 287. So 
when a mortgagor of chattels stores them with the defendant, the latter 
has no lien for storage against the mortgagee. Storms v. Smith (1884) 
137 Mass. 201. An attorney has a general lien on papers of his client 
which come to him in the course of his employment; Stevenson v. Blake- 
lock (1813) 1 Mau. & Sel. 535; but it is subject to existing rights of other 
parties. Smith v. Chichester (1842) 2 Dr. & War. 393; Dairies v. Vernon 
(1844) 6 Q. B. Rep. 443. Hence, an attorney has no lien against the owner 
upon title deeds which his client, a prospective vendee, has given him to 
examine, although the owner promised the client to pay the expenses of 
examination. Pratt v. Vizard (1833) 5 B. & Ad. 808. And when a mort- 
gagor-has paid his mortgage debt and obtained a release, the mortgagee's 
attorney cannot withhold title-deeds from the mortgagor to enforce pay- 
ment of his bill of costs. Wakefield v. Newbon (1844) 6 Q. B. Rep. 276; 
In re Llewellin (1891) 3 Ch. 145. Since an attorney can claim no posses- 
sory lien except against his client, the decision in the principal case may be 
upheld only if the mortgagor impliedly empowered the mortgagee to em- 
ploy an attorney. Pratt v. Vizard supra. The power granted the mort- 
gagee, however, would hardly seem to warrant such an implied authority. 

Bankruptcy—Voidable Preferences— Doctrine of Relation Back. — In 
consideration of having its drafts honored by another, one banking house 
agreed to deposit in its own safe, in a marked envelope, certain securities, 
The right of substitution was reserved. Held, a surrender of the securities 
to the creditor within four months previous to a petition in bankruptcy 
was not a preference. Sexton v. Kessler (U. S. C. C. 1909) 41 Chi. Legal 
News, No. 44. See Notes, p. 624. 

Carriers— Demurrage for Freight Car Detention. — A railroad company 
sought to collect, in addition to its freight charges, a demurrage charge 
for the unreasonable detention of certain cars. Held, the charge could be 
imposed even in the absence of contract Brie R. R. Co. v. Waite (N. Y. 
1909) 62 Misc. 373. See Notes, p. 617. 

Carriers— Railroad Crossings— Division of Expense.— A statute pro- 
vided that a railroad whose tracks crossed those of another should pay all 
expenses of making and maintaining the crossing. Held, two judges dis- 
senting, an order that the relator should share the expense of an 
interlocking safety device ordered by the defendant at the point where 
a junior railroad was laying tracks across the relator's tracks, was an 
unconstitutional taking of property. State ex rel. N. P. Ry. Co. v. The 
Railroad Commission (Wis. 1909) 121 N. W. 919. 

Everv railroad is subject to the right of subsequent railroads to cross 
its tracks, Buffalo etc. R. R. Co. v. N. Y. Etc. R. R. Co. (N. Y. 1893) 72 
Hun 587, upon paying compensation. What classes of injury must be com- 
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pensated for is generally decided by statute. In most states the burden 
of constructing, Toledo etc. R. R. Co. v. Detroit etc. R. R. Co. (1886) 62 
Mich. 564; contra, Lake Shore etc. Ry. Co. v. Cincinnati R. R. Co. (1876) 
30 Oh. St 604, although not generally, of maintaining, the crossing, 
Indiana etc. R. R. v. Barnhart (1888) 115 Ind. 399; Elliott, Railroads 
§ 1 134; but see Old Colony R. R. Co. v. Inhabitants (Mass. 1859) 14 
Gray 155, as well as the expense of all depreciation in the value of the 
senior railroad resulting directly from the crossing, Peoria etc. R. R. Co. 
v. Peoria etc. R. R. Co. (1882) 105 111. no, rests entirely on the junior 
company. But the expense of safe-guarding the crossing by watchmen, 
Mass. Etc. R. R. Co. v. Boston etc. R. R. Co. (1876) 121 Mass. 124; 
contra, Flint etc. R. R. Co. v. Detroit etc R. R. Co. (1887) 64 Mich. 350, 
ringing of bells, Old Colony R. R. Co. v. Inhabitants supra, and stopping 
of trains, K. C. R. R. Co. v. St. Joseph R. R. Co. (1888) 97 Mo. 457. is 
not ordinarily compensated for. The decision in the principal case that 
the construction of the interlocking device is part of the construction of a 
safe crossing, and must therefore be paid for by the junior company, is 
not illogical. See West Jersey R. R. Co. v. Atlantic etc. R. R. Co. (1903) 
65 N. J. Eq. 613. But the dissenting view that the expense should be 
shared, since the device is a substitute for such precautions as those 
above enumerated, and therefore rather to be regarded as a means of 
safeguarding a completed crossing, seems more reasonable, Detroit etc. Ry. 
v. O shorn (1902) 189 U. S. 283, and, since it encourages the building of 
railroads, preferable. 

Carriers— Validity of Contracts Limiting Liability for Freight. — 
Household goods, shipped at a reduced rate under a special contract 
wherein the value was agreed to be $3.00 per hundred lbs., were injured 
through the carrier's negligence. Held, the shipper was entitled to a full 
recovery. A. T. S. Ry. Co. v. Smyths (Tex. 1909) 119 S. W. 892. 

A total exemption from liability for negligence is not generally al- 
lowed on grounds of public policy. Railroad Co. v. Lockwood (U. S. 
1874) 17 Wall. 357. Since, on like grounds, a partial exemption is equally 
repugnant, many courts, so considering an agreed valuation, refuse to 
regard it as binding and allow a full recovery. Grogan v. Adams Ex. Co. 
(1886) 114 Pa. St. 523; Southern Ex. Co. v. Owens (1906) 146 Ala. 412. 
The majority, however, refuse to recognize the contract, only when the 
valuation is arbitrary. Ga. Southern & Fla. Ry. Co. v. Johnson (1904) 
121 Ga. 231. If fairly fixed upon as a basis of the carrier's charges and 
responsibility, Alair v. N. P. R. R. (1893) S3 Minn. 160, effect is given 
to the contract on the ground that the carrier assumes full liability, Zouch 
v. C. & O. Ry. Co. (1892) 36 W. Va. 524, and that the shipper is estopped 
from asserting the value to be greater than that agreed upon. Hart v. Pa. 
Ry. Co. (1884) 112 U. S. 331; Central of Ga. Ry. Co. v. Murphy (1901) 
113 Ga. 514. By the shipper's statement as to value, Graves v. L. S. & 
M. S. (1884) 137 Mass. 33, or by his acquiescence in the carrier's valu- 
ation, Smith v. Am. Ex. Co. (1896) 108 Mich. 572, the carrier is induced 
to charge a lower rate, and to his injury, were the estoppel not allowed to 
operate. Were there only one rate, the carrier would be fully liable. Faulk 
v. Columbia N. & L. R. Co. (S. C. 1909) 64 So. 383. Since knowledge 
on the part of both, or equal means of knowledge, is fatal to an estoppel, 
ignorance of the true value on the carrier's part is essential. Southern Ex. 
Co. v. Crook (1870) 44 Ala. 468. This has sometimes been lost sight of, 
Douglas Co. v. Minn. Transfer Ry. Co. (189s) 62 Minn. 288, and shows 
a tendency to uphold a contract of partial exemption. This being undesir- 
able the courts should adhere more strictly to the estoppel theory as in 
several recent decisions. Faulk v. Columbia N. & L. R. Co. supra; Hanson 
v. G. N. Ry. (N. D. 1909) 121 N. W. 78. The principal case therefore, is 
sound, since the valuation was arbitrarily fixed upon. 

Constitutional Law— Harboring Aliens— Felony Against the United 
States.— The defendant was indicted under § 3 of the Act of Congress of 
Feb. 20th, 1907 (U. S. Comp. Stat. Supp. 1907, P- 389), making it a felony 
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for any one to harbor an alien woman for immoral purposes within three 
years after she shall have entered the United States. Held, three justices 
dissenting, the act was unconstitutional. Keller v. United States (1909) 
29 Sup. Ct Rep. 471. 

The power to exclude aliens is expressly granted to Congress by the 
Commerce Clause of the Constitution. Head Money Cases (1884) 112 
U. S. 580. Since Congress has the power to pass acts which are not pro- 
hibited and really calculated to effect any object entrusted to it, M'Culloch 
v. Maryland (1819) 4 Wheat 316, it may not only prevent the landing of 
aliens, Nishimura Ekiu v. U. S. (1892) '142 U. S. 651, and intrust the 
power of decision in such cases to executive officers, Nishimura Ekiu v. 
V. S. supra, but it may also punish third persons for aiding in their 
importation. Lees v. U. S. (1893) 150 U. S. 476 (labor contracts) ; U. S. 
v. Bitty (1907) 208 U. S. 393 (prostitutes). The power to expel aliens 
also resides in Congress, and under the doctrine of M'Cullock v. Mary- 
land supra, a law providing for the detention of aliens by officers long 
enough to determine their character is not unconstitutional. Fong Yue 
Ting v. U. S. (1892) 149 U. S. 698; Yamataga v. Fisher (1902) 189 U. S. 
86. Since the law punishing third parties for harboring aliens is obviously 
less calculated to effect their expulsion, than a law against aiding in their 
importation is to effect their exclusion, and since the question of what 
means are plainly adopted to that end, rests with the court, M'Culloch v. 
Maryland supra, the decision of the principal case appears sound, espe- 
cially in view of the great power which this act would give Congress over 
all transactions between aliens and citizens. 

Contracts — Acceptance by Silence. — The defendant subscribed for a pub- 
lication for a year. The following year the price was raised, and the 
magazine sent without any further agreement The defendant refused to 
pay. Held, the plaintiff had no recovery in contract. Realty Records Co. 
v. Pierson (1909) 116 N. Y. Supp. 547. 

In bilateral contracts the offer may provide for a particular method of 
indicating acceptance. Bosshardt & Wilson Co. v. Crescent Oil Co. (1895) 
171 Pa. 109. But even if this method is pursued, since a proniise implies 

communication, Haynes v. Haynes (1861) 1 Dr. & Sm. 426; S v. F , 

D (France 1813) 1 Keener, Cases on Contracts 149, no contract arises 

unless the acceptance actually comes to the knowledge of the offeree. 
M'Culloch v. The Eagle Ins. Co. (Mass. 1822) 1 Pick. 278. This principje, 
however, is not generally followed in contracts made through the mails 
or by telegraph. Vassar v. Camp (1854) " N. Y. 441. An offer cannot 
be framed so as to compel the offeree to break silence if he would not be 
bound. Prescott v. Tones (1898) 69 N. H. 305; Hobbs v. Massasoit Whip 
Co. (1893) 158 Mass. 194. An acceptance must be unequivocal, White v. 
Corlies (1871) 46 N. Y. 467, and since silence is indicative of dissent as 
well as of assent, Lancaster v. Elliott (1887) 28 Mo. App. 86, and since 
the offeree is under no duty to speak, Prescott v. Jones supra, there 
is no basis for an estoppel by silence. New York Rubber Co. v. Rothery 
(1887) 107 N. Y. 310. Silence, however, may indicate assent, where the 
course of dealings clearly shows that the parties so understood it, Hobbs. v. 
Massasoit Whip Co. supra, or where, it is submitted, the parties so agree 
in advance. Since no such evidence appears in the principal case, the de- 
cision is in accord with settled principle. 

Corporations — Impued Powers — Power to Guarantee, — A milling corpo- 
ration dealing with a packing company which was not under its control, 
although all of the stockholders of the former were stockholders of the 
latter, guaranteed the tatter's contract for supplies. Held, the guaranty 
was ultra vires. Robert Gair Co. v. Columbia Rice Packing Co. (La. 1909) 
co So. 8. 

Since a stockholder is entitled not to be subjected to risks he has 
cever undertaken, a corporation can have only such incidental powers as 
are necessary to carry into effect those expressly conferred. Humbolt v. 
Amer. Mfg. Co. (1894) 62 Fed. 356. Therefore, in guaranteeing the obh- 
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gation of an independent concern, it acts ultra vires, The Bank of Genesee 
v. Patchin Bank (1885) 13 N. Y. 309, even though such guaranty be for 
its ultimate benefit. Davis v. Old Colony R. R. (1881) 131 Mass. 258. 
Where, however, the corporation guarantees the bonds of a company 
which it is authorized to lease, Low v. Central Pacific R. R. Co. (1871) 52 
Cal. S3, or to consolidated with, Marbury v. Ky. Land Co. (1894) 62 Fed. 
335. or where it guarantees the performance by another company of the 
very thing which it is authorized to do. Green Bay etc. R. R. Co. v. Union 
etc. Co. (1882) 107 U. S. 98, it is obviously acting within the scope of its 
powers, and such guaranties are valid. In certain jurisdictions, brewers 
have been allowed to guarantee the rent of those selling their product. 
Winterdeld v. Cream City Brewing Co. (1897) 92 Wis. 239; Kohler & Co. 
v. Reinhebner (N. Y. 1898) 26 App. Div. 1. This is a clear departure from 
the rule, due apparently to confusion between the ultra vires act itself, and 
its use as a defense. 7 Columbia Law Review 428. A guaranty of rail- 
road bonds by a saw-mill corporation, made with the consent of the latter's 
stockholders, has been upheld, where the railroad was essential to the 
successful prosecution of the latter's business and where it was a mere 
adjunct to it. Mercantile Trust Co. v. Kiser & Co. (1893) 91 Ga. 636. 
Since, however, in the principal case, it does not appear that the packing 
company was a mere adjunct of the milling company, the guaranty was 
correctly held, ultra vires. 

Corporations— Protection of Corporate Name.— The defendant, a non- 
commercial corporation, assumed a name similar to that of the complainant 
corporation, whereby the latter suffered material detriment. Held, the 
complainant was entitled to equitable relief. B. P. O. B. v. Improved 
B. P. O. E. (Tenn. 1909) 118 S. W. 389. 

Commercial corporations are afforded protection in the use of a corpo- 
rate name by analogy to rights in trade marks and trade names, 6 Columbia 
Law Review 244, whether such name be used in connection with a manu- 
factured article or not. Atlas etc. v. Atlas etc. (1907) 138 la. 228. Relief 
depends upon whether or not the appropriation of such name will probably 
cause confusion of identity, and so injure the business and other rights 
of the corporation, Newby v. Oregon C. Ry. Co. (U. S. 1869) Deady 609, 
and in general actual loss need not be shown. Roy Watch Co. v. Camm- 
Roy etc. (N. Y. 1894) 28 Misc. 45. The courts are evenly divided as to 
whether or not fraudulent intent is necessary, Holmes etc. v. Holmes etc. 
(1870) 37 Conn. 278; Higgins Co. v. Higgins etc. (1895) 144 N. Y. 462, 
but it would seem reasonable that where the necessary effect of the de- 
fendant's action is to produce confusion and consequent loss to the plain- 
tiff, relief should be granted irrespective of intent American Clay etc. v. 
American Clay etc. (1901) 198 Pa. 189. An extension of the analogy is 
made in order to protect the rights of non-commercial corporations, and in 
view of the nature of the rights involved, Colonial Dames etc. v. Colonial 
Dames etc. (N. Y. 1899) 29 Misc. 10, the courts require that an actual detri- 
ment be proven, Original La Tosca etc. v. La Tosca etc. (D. C. 1904) 23 App. 
96, and in a majority of cases lay stress on fraudulent intent. Internatl. Com. 
Y. W. C. A. v. Y. W. C. A. etc. (1902) 194 111. 194. But where as in the 
principal case, from the nature of things, confusion will result, and the 
"business" be affected, there is authority, and with reason it would seem, 
for maintaining that a fraudulent intent is unnecessary, R. P. C. Club v. 
R. P. C. etc. (1899) 108 la. 105, and that the reason for distinguishing be- 
tween commercial and non-commercial corporations disappears. Soc. War 
of 1S12 v. Soc. War etc. (N. Y. 1900) 46 App. Div. 568. 

Eminent Domain — Abridgment of Condemnor's Right. — A municipality 
was given the right to condemn land for the enlargement of its water 
supply. The term "property," for which compensation was required, was ex- 
tended, in the grant, to established businesses. Held, the grantee of the 
right of eminent domain had not a vested right, and limitations on 
the future exercise of the right, if accepted, precluded the grantee from 
testing the constitutionality of the limitations. People ex rel. Lasher v. 
City of New York (1909) 42 N. Y. L. J. No. 5. See Notes, p. 623. 
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Equity — Paroi, Trusts — Imperfect Gifts. — A father made a written 
declaration of gift of bonds in favor of his son, unaccompanied by de- 
livery. Held, the declaration, insufficient of itself to convey the legal 
interest in the bonds, would not be effectuated as a declaration of trust 
In Re Ashman's Estate (Pa. 1909) 72 Atl. 899. See Notes, p. 626. 

Equity— Specific Performance of Contracts for the Sale of Stock. — 
A purchaser of Southern Railway stocks sought to compel his broker to 
deliver, alleging that said stock fluctuated and was of increasing value, and 
that damages would afford no adequate compensation. Held, the plaintiff 
is not entitled to equitable relief. Dingwall v. Chapman (1909) 116 N. Y. 
Supp. 520. 

The general principle invoked by courts of equity in dealing with con- 
tracts for the sale of stock, that performance will be decreed where 
damages would not furnish adequate compensation, 2 Story Eq. Jur. § 717a, 
has received widely divergent applications. The English courts distinguish 
between government stock and shares in private corporations, and spe- 
cifically enforce contracts for the latter as a matter of course. Duncuft v. 
Albrecht (1841) 12 Sim. 189; Poole v. Middleton (1861) 29 Beav. 646. 
In this country, a transfer of corporate stock is only decreed if the plaintiff 
cannot purchase like shares in open market, and if their value cannot be 
readily ascertained. Frue v. Houghton (1882) 6 Colo. 318; Manton v. Ray 
(1894) 18 R. I. 672. Even where such facts exist, however, a decree will 
not issue if the plaintiff contracted with a view to obtaining the money 
value of the stock rather than the stock itself, Eckstein v. Downing (1886) 
64 N. H. 248, or if his claim is clearly inequitable. Rigg v. Ry. Co. (1899) 
191 Pa. 298. The underlying test in all these cases seems to be, whether 
damages would, or would not, secure to the vendee the object of his 
contract. New England Trust Co. v. Abbott (1894) 162 Mass. 148; North- 
ern Central Ry. Co. v. Walworth (1899) 193 Pa. 207. Even where this 
test is applicable, however, some courts refuse to give equitable relief. 
Barton v. De Wolf (1883) 108 111. 19s; Gilbert v. Bunnell (1904) 86 N. Y. 
Supp. 1 123. In the principal case, however, it is not alleged that the stock 
was not on the market; and the terms of the complaint are hardly spe- 
cific enough, Gilbert v. Bunnell supra, to support a decree. 

Evidence— Expert Testimony— Scope of the Hypothetical Question.— 
An hypothetical question to the defendant's witness as to the value of the 
plaintiff's services omitted certain relevant facts to which the defendant 
had testified. Held, two judges dissenting, . the question was improper. 
Landis & Schick v. Watts (Neb. 1909) 121 N. W. 980. 

The assumptions of an hypothetical question must be based first, on 
evidence which is admissible. Estate of James (1899) 124 Cal. 653, 002. 
The facts assumed must be relevant, Riley v. Sparks Bros. (1892) 52 Mo. 
App. 572, (though greater latitude in this respect is allowed in a cross- 
examination, West Chicago Street Ry. Co. v. Fishman (1897) 109 111. 190), 
and of sufficient number to permit an intelligent opinion. McQuade v. 
Metropolitan Street Ry. Co. (N. Y. 1903) 84 App. Div. 637; Vosburg v. 
Putney (1891) 80 Wis. 523. They must also be such as the jury might 
reasonably find established by the evidence. People v. Augsbury (1884) 
97 N Y 501 Some jurisdictions hold that the question must include sub- 
stantially all the evidence on the subject under inquiry. Mammerberg y. 
Street Ry. Co. (1895) 62 Mo. App. 563- The prevailing rule, however, is 
that when the testimony is conflicting, a question may be based on any 
part of the facts counsel may reasonably deem the evidence establishes 
C & E I. R. Co. v. Wallace (1903) 202 111. 129. But material undisputed 
facts must be included, Catlin v. The Trader's Ins. Co. (1898) 83 111. App. 
40: People v. Vanderhoof (1888) 71 Mich. 158, as well as facts proven. 
Vosburg v. Putney supra; Baer v. Koch (N. Y. 1893) 2 Misc. 334. In 
general the determination of the fairness of a question is largely in the 
discretion of the presiding judge. Anderson v. Alberstamm (1900) 176 
Mass. 87. The holding in the principal .case is correct, since the question 
did not include all the undisputed material facts, and, generally, because it 
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assumed a theory of the case not reasonably justified by the whole testi- 
mony. See Puchs v. Tone (1905) 218 111. 445; Snyder v. Zeller (1903) 
113 111. App. 34. 

Gifts Inter Vivos — Delivery Obstructed by Custodian of the Property. — 
A custodian of notes refused to surrender them to the payee who desired 
to make a gift of them to the maker, the defendant. After the payee's 
death, the notes were surrendered to her administrator, who brought suit 
Held, the gift to the defendant was complete and a good defense. Sim- 
tnonds v. Simmonds" Adm'r (Ky. 1909) 118 S. W. 304. 

Delivery is essential to complete a parol gift of a chattel inter vivos, 
Irons v. Smallpiece (1819) 2 B. & Aid. 551 ; Miller v. Le Piere (1883) 136 
Mass. 20, and is quite as necessary in making a gift of an assignable chose 
in action. Bridge v. Bridge (1852) 16 Beav. 315. Actual manual transfer 
is not always insisted upon, however, but the delivery of a chattel may be 
constructive. Hillebrandt v. Brewer (1851) 6 Tex. 45 (registration of cattle 
brand in donee's name) ; see Cochrane v. Moore (1890) L. R. 25 Q. B. D. 
57. When the chattel is already in the possession or custody of the intended 
donee, any act by the owner indicating a transfer of dominion to the donee 
is sufficient. Wing v. Merchant (1869) 57 Me. 383; Winter v. Winter 
(1861) 4 L. T. (n. s.) 639. But a delivery, either actual or constructive, 
cannot be made by an owner when the property is held by a third party 
as bailee or custodian, if such third party refuses to deliver over to the 
donee, Picot v. Sanderson (N. C. 1827) 1 Dev. 309, or at least to hold 
as the donee's agent. See Pollock, Gifts of Chattels without Delivery, 

6 Law Quarterly Review 446. As a consequence, where property is in the 
adverse possession of a third party, an attempted gift or sale by the 
owner is ineffectual to pass title. Erickson v. Lyon (1887) 26 111. App. 17; 
Miller v. Le Piere supra. Until, then, a gift is completed by delivery, it 
amounts merely to a license from the owner to take, Doering v. Kenamore 
(1885) 86 Mo. 588, which unless acted upon is revocable by the owner's 
death. Irons v. Smallpiece supra; see In re Campbell's Estate (1847) 

7 Pa. 100. In the principal case, therefore, it would seem that a completed 
gift to the defendant is not shown. 

Husband and Wife— Divorce— Custody of Children.— A mother applied 
to modify a decree of divorce so as to give her the custody of two minor 
children. She was in a better position to care for the children than the 
father. Held, since the welfare of the children is of paramount importance 
the motion should be granted. Brenneman v. Hildebrandt (Mo. 1909) 119 
S. W. 452. 

Although the common law refused to recognize in the father a legal 
duty to support his child, 9 Columbia Law Review 185, still it is anoma- 
lously declared that because of his duty to support he is primarily entitled 
to custody, 2 Kent's Commentaries 193; Ex Parte Boaz (1858) 31 Ala. 425, 
except in cases of illegitimate children where the primary right of custody 
is in the mother. Queen v. Nash (1883) L. R. 10 Q. B. D. 454. This right, 
however, is not absolute, and must yield when the welfare of the child de- 
mands; Wellesley v. Wellesley (1828) 2 Bligh 124; but in order to bring 
this last principle into play, positive unfitness in the father must be shown. 
Ahrenfeldt v. Ahrenfeldt (N. Y. 1840) I Hoff. Chan. 496. Modern de- 
cisions, however, are not so insistent in upholding the father's right. 
Beene v. Beene (1898) 64 Ark. 518; Eaves v. Pears (Ga. 1908) 64 S. E. 
269. Moreover, children of tender years are generally given to the mother. 
Comw. v. Addick (Pa. 1813) 5 Binn. 520; King v. De Mannevtlle (1804) 
s East 221, contra. When the question arises in divorce proceedings, some 
states usually award custody to the successful party, Crimmins v. Crimmins 
(N. Y. 1882) 28 Hun 200, but the establishment of guilt sufficient to secure 
a divorce does not necessarily determine which party is better situated to 
care for the child; Luthe v. Luthe (1889) 12 Colo. 421 ; nor is an agreement 
between husband and wife decisive of the question. Cook v. Cook (N. Y. 
1846) 1 Barb. Chan. 639. The decision of the principal case illustrates 
the modern tendency to minimize the determining force of the father's 
primary right. 
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Innkeeper and Guest— Termination of Relation. — The plaintiff having 
registered at the defendant's hotel and paid for a room for -a. day, left 
before the day expired. His baggage, previously deposited with the clerk, 
was lost after his departure, but before the day was up. Held, the inn- 
keeper was not liable as such. De Lapp v. Van Closter (Mo. 1909) 118 
S. W. 120. 

The relation of innkeeper and guest is created by the express or implied 
intentions of the parties, Ross v. Mellin (1887) 36 Minn. 421 ; Norcross v. 
Norcross (1865) 53 Me. 163, and may continue during the absence of the 
guest, Day v. Bather (1863) 2 H. & C. 12, if he intends to return within 
a reasonable time, McDaniels v. Robinson (1856) 28 Vt 387; Day v. Bather 
supra, and if his liability to compensate continues during the absence. 
Miller v.Peeples (1883) 60 Miss. 819. The innkeeper may terminate the 
relation if the guest wilfully creates a disturbance, Howell v. Jackson 
(1834) 6 Car. & P. 723, or contracts a contagious disease, provided he can 
be safely and properly removed, Levy v. Corey (N. Y. 1884) 1 City Ct. 
Rep. Supp. 57, or falls into arrears, Doyle v. Walker (1867) 26 Up. Can. 
Q. B. 502, or ceases to be a traveller, Lomond v. Gordon Hotels (1897) 
1 Q. B. 541. On the other hand, the guest may terminate the relation by 
paying his bill and expressing his intention of not returning, Wintermute 
v. Clarke (N. Y. 1851) 5 Sandf. 242, and after the relation is terminated, 
the innkeeper is, for a reasonable time, liable as such for goods left in his 
possession for the purposes of removal. Maxwell v. Gerard (N. Y. 1895) 

84 Hun, 537. Otherwise, his liability is that of a bailee. Hoffman v. 
Roessle (N. Y. 1902) 39 Misc. 787. Since the plaintiff in the principal 
case showed his intention not to return, the relation was terminated, for 
the fact that he paid for a day is not controlling, as the innkeeper can 
demand compensation for a day in advance. Beale, Innkeepers and Hotels 
§ 244. The principal case is, therefore, correct. 

Insurance — Assignment of Life Policy — No Insurable Interest in As- 
signee. — The decedent took out a policy on his own life, in good faith, 
and later assigned it to the plaintiff, who had no insurable interest. Held, 
the assignment was void, as against public policy. Russell v. Grigsby (1909) 
168 Fed. 577. 

It is contrary to public policy for one to take out insurance on the 
life of another, unless he has an insurable interest in that life, Conn. Mut. 
Life Ins. Co. v. Schaefer (1876) 94 U. S. 457, and an assignment of a 
valid policy to one having no insurable interest has been held void for the 
same reason. Helmetag's Adm'r. v. Miller (1884) 76 Ala. 183. This latter 
conclusion, however, would not seem to follow necessarily from the first, 
for a life insurance contract is not considered one of indemnity, except perhaps 
where taken out by a creditor to secure his debt Olmsted v. Keyes (1881) 

85 N. Y. 593 ; 9 Columbia Law Review 449, and with this possible exception, 
therefore should be assignable like other choses in action. Clark v. Allen 
(1877) 11 R. I. 439. Since it is not contrary to public policy to permit the en- 
forcement of a claim by one having no interest in the life of the insured, 
as is shown where a recovery is allowed on a valid policy by one whose 
interest has been extinguished, Conn. Mut. Life Ins. Co. v. Schaefer supra, 
and also by a beneficiary who has no interest, Campbell v. New Eng. Mut. 
Life Ins. Co. (1867) 98 Mass. 381, there would seem no reason for denying 
the validity of the assignment. Rylander v. Allen (1906) 125 Ga. 206. Also 
such a lack of interest is not considered objectionable in other branches of 
the law, for example, in executory devises. Rylander v. Allen supra. If, 
however, a policy is taken out for the purpose of assignment to a person 
having no insurable interest it is generally held to be void as an attempt 
to circumvent the law. Mut. Life Ins. Co. v. Allen (1884) 138 Mass. 24. 
Warwick v. Davis (1881) 104 U. S. 775 may be considered as falling within 
this class, see Mut. Life Ins. Co. v. Allen supra, and the principal case in 
relying upon it as controlling, is contrary to the weight of authority. 

Insurance — Policy of Indemnity— Master and Servant. — The defendant 
company issued to the plaintiff company a policy indemnifying it for all 
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loss through injuries to its employees. Held, the policy was void. Breeden 
v. Frankfort etc. Ins. Co. (Mo. 1909) 119 S. W. 576. 

It is generally established that, although for accidents occurring through 
his negligence, a master may not exempt himself from liability to a 
servant, Ry. Co. v. Spongier (1886) 44 Oh. St 471 ; I. & N. R. R. v. Orr 
(1890) 91 Ala. 548; but see Railroad v. Bishop (1873) 50 Ga. 465, nor a 
carrier from liability to a passenger, Rose v. Des Moines R. R. Co. (1874) 
39 la. 246; Railroad Co. v. Lock-wood (U. S. 1874) 17 Wall. 357, or shipper, 
Adams Express Co. v. Stettaners (1871) 61 111. 184; Cox v. R. R. (1898) 
170 Mass. 129, 137; but see Cragin v. N. Y. C. R. R. (1872) 51 N. Y. 61, 
a master or carrier may indemnify himself against loss through such lia- 
bilities. Amer. Casualty Ins. Co.'s Case (1896) 82 Md. S3S; Phoenix Ins. 
Co. v. Transportation Co. (1886) 117 U. S. 312. The decision in the 
principal case, is, therefore, a departure from all direct precedents; but 
since one of the strongest reasons for the rule against direct exemption, 
which rests on public policy, is the importance of giving the carrier or 
master a financial incentive to exercise care, Railroad Co. v. Lock-wood supra, 
and since the contract of indemnity removes this incentive as completely 
as a contract of direct exemption, the principal case, in holding such con- 
tract void, is merely extending the limits of a settled rule of law in order 
to prevent its evasion. 

Motor Vehicles — Applicability of Doctrine of Dangerous Instrumen- 
talities. — The plaintiff was injured by the negligence of a chauffeur who 
was using his master's machine for his own pleasure with the Iatter's 
consent. Held, the master was liable on the ground that an automobile is 
a dangerous machine. Ingraham v. Stockamore (1999) 118 N. Y. Supp. 399. 
A person dealing with dangerous instrumentalities is bound to exercise 
the utmost care with respect to their custody as well as their use, Mattson 
v. M. & N. W. R. R. Co. (1905) 95 Minn. 477, so that where the master 
entrusts such instrumentalities to his servant, the scope of the Iatter's 
employment is enlarged to include both their custody and use. Railway v. 
Shields (1890) 47 Oh. St. 387. Therefore, even though the servant depart 
from the employment with respect to their use, the master is still liable for 
negligence with respect to their custody. Muting v. C. & N. W. Ry. Co. 
(1902) 116 Wis. 13. Assuming an automobile to be a dangerous instru- 
mentality, an owner would obviously not be liable for injuries resulting 
from the chauffeur's use thereof without his consent, for in such case he 
has not the custody. Slater v. Advanced Threshing Co. (1902) 97 Minn. 
305. Certain instrumentalities are generally recognized as dangerous, 
Mattson v. M. & N. W. R. R. Co. supra (dynamite) ; Euting v. C. N. W. 
Ry. Co. supra (railway torpedoes), while in regard to others there is 
diversity of opinion. Branch v. /. & G. N. Ry. Co. (1898) 92 Tex. 288; 
Barmore v. V. S. & P. Ry. Co. (1905) 85 Miss. 426 (handcars). And 
although a greater degree of care is required in their operation than in the 
case of other vehicles on the highways, Indiana Springs Co. v. Brown 
(1905) 165 Ind. 465, automobiles have never been regarded as dangerous 
instrumentalities outside of the principal case. Jones v. Hoge (1907) 47 
Wash. 663; Clark v. Buckmobile Co. (N. Y. 1905) 107 App. Div. 120. 

Negligence— Necessity as an Excuse.— A carrier supplied defective re- 
frigerator cars to a shipper of fruit. The latter knowing their condition, 
but faced with the alternative of allowing the fruit to spoil on his hands, 
chose to ship by them. Held, that the necessity of the situation excused 
any contributory negligence on the shipper's part. Missouri Etc. Co. v. 
McLean (Tex. 1909) 118 S. W. 161. See Notes, p. 621. 

Notaries— Conclusiveness of Acknowledgment as Against Innocent 
Purchasers. — The defendant was the bona fide purchaser of land owned 
by the plaintiff. The deed had been forged, and the plaintiff had been 
impersonated before the notary who took the acknowledgment. Held, the 
plaintiff could introduce evidence to invalidate the acknowledgment. 
Smith v. Markland (Pa. 1909) 72 Atl. 1047. 
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There is considerable difference of opinion as to the exact nature of 
a notary's act in taking the acknowledgment of a deed. Because of the 
discretion exercised by such officer, some courts hold the act to be 
judicial in nature, Heilman v. Kroh (1893) 155 Pa. 1, while others con- 
sider it ministerial, Bank of Woodland v. Oberlwus (1899) 125 Cal. 320, 
and a few have classified it as quasi-judicial. Morrow v. Cole (1899) 58 
N. J. Eq. 203. The courts have likewise disagreed as to the weight 
to be given to the notarial certificate. In a few states, influenced largely 
by statute, it is regarded as merely furnishing presumptive proof of the 
truth of its statements, and evidence may always be introduced to rebut 
this prima facie case; Pierce v. Georger (1890) 103 Mo. 540; Mixer v. 
Bennett (1886) 70 la. 329; but in most jurisdictions the desire to secure 
stability of title has led such certificates to be given considerable weight 
Insurance Co. v. Marshall (1880) 32 N. J. Eq. 103. If the grantee has 
parted with no consideration, or has had notice, the certificate may be 
impeached on clear proof of fraud or imposition, Girder v. Land Co. 
(1892) 99 Ala. 281; Cover v. Manaway (1886) 115 Pa. 338, but if the 
grantee is an innocent purchaser for value, it is generally agreed that 
even fraud or duress will not avail the grantor. Donahue v. Mills (1883) 
41 Ark. 421. But if the grantor did not appear, it is well settled that the 
notary did not have jurisdiction, and consequently the certificate is _ open 
to attack even in the hands of an innocent purchaser. Pickens v. Kinsley 
(1886) 29 W. Va. 1; Johnston v. Wallace (1876) 53 Miss. 331. The prin- 
cipal case is, therefore, correct 

Officers — Liability for Public Moneys. — Due to no negligence on his 
part, a public officer lost funds entrusted to him, by the failure of the 
bank in which he had deposited them. Held, the officer was liable. Town 
of Cameron v. Hicks (W. Va. 1909) 64 S. E. 832. 

At common law, the depositary of public property was liable as bailee 
for reasonable diligence, and the common law liability still obtains in a 
minority of the United States. Inhabitants etc. v. Pennell (1879) 69 Me. 
357. The theory of absolute liability was based on the special contract 
contained in the conditions of the official bond and upon public policy, 
V. S. v. Prescott (U. S. 1845) 3 How. 578, and was followed by a line of 
federal and state cases, U. S. v. Dashiell (U. S. 1866) 4 Wall. 182, until 
-modified with respect to loss due to act of God or the public enemy. 
U. S. v. Thomas (U. S. 1872) 15 Wall. 337. This case regarded the officer 
as a bailee according to the common law rule, but imposed upon him an 
exceptional liability because of considerations of public policy clearly 
evidenced by federal statute. The majority of courts, however, seem to 
follow U. S. v. Prescott supra, as to the theory of the officer's liability, i. e. 
debt, but accept the extent of his liability as defined in U. S. v. Thomas 
supra, losing sight of the fact that the decision in that case was based on 
statute. The principal case falls within this class. In view of the harsh- 
ness of the stricter rule, under which liability is imposed upon an officer 
for banknotes burned without fault on his part, although no loss resulted 
to the Government, Smythe v. U. S. (1903) 188 U. S. 156, and upon the 
estate of a man murdered in defense of Government property, U. S. v. 
Watts (1873) 1 N. M. 553, and bearing in mind that perhaps public 
policy- no longer demands so strict a rule, see People v. Faulkner (1887) 
107 N. Y. 477, the common law rule would seem the more reasonable one. 
State v. Copeland (1896) 96 Tenn. 296. 

Public Service Companies — Corporations Affected with a Public In- 
terest — Insurance Companies. — The Attorney General sought to have an- 
nulled an agreement on the part of the defendant_ insurance companies. 
Held, Swayze J. dissenting, the insurance companies were corporations 
affected with a public interest, and a decree would issue. McCarter v. 
Fireman's Ins. Co. (N. J. 1909) 73 Atl. 80, 414. 

While the definition of "business affected with a public interest" is a 
flexible one, 6 Columbia Law Review 259, the principal case seems to 
make an unwarranted extension, in deciding that a corporation by attaining 
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the success and power of the insurance companies in question, comes within 
the definition. Ins. Co. v. State (1893) 86 Tex. 250, 270. The only case 
cited, Munn v. Illinois (1876) 94 U. S. 113, is no authority for this holding. 
The test there laid down involved virtual monopoly, a rule later extended 
to include cases evidencing a tendency toward virtual monopoly. Brass v. 
North Dakota (1894) J S3 U. S. 391. The controlling factor in thosecases 
which appear to depart from the monopoly test, is the public necessity of 
service to all without discrimination. Inter Ocean Co. v. Assoc. Press 
(1900) 184 111. 438; Nash v. Page (1882) 80 Ky. 539. The argument of 
the principal case lays no stress on the duty to serve all. Indeed, it would 
seem that the prevailing opinion does not hold that its decision will result 
in the creation of such a duty, thus coming to the anomalous position of a 
public service company with no obligation to serve the public at large. 
Evergreen Assoc, v. Beecher (1885) 53 Conn. 551. While it is correctly 
held that a "de jure" monopoly, or even the grant of special privileges is 
immaterial, People v. Budd (1889) 1 17 N. Y. I, on the other hand, the mere 
fact that the business is a powerful one is not determining, Live Stock Co. 
v. Live Stock Exch. (1892) 143 111. 210, nor does the combination of such 
enterprises impose the duties of a public calling. Ladd v. 5. C. P. & M. 
Co. (1880) S3 Tex. 172. 

Public Service Companies — Failure of Supply — Preferential Contracts. 
— The plaintiff sought by injunction to enforce performance of a contract 
by the defendant to supply the plaintiff all the gas it should need. Diminu- 
tion of the supply of gas rendered performance impossible without prejudice 
to other consumers. Held, the contract was void. Fairchance Window 
Glass Co. v. Star Gas Co. (Pa. 1909) 66 Leg. Int. No. 29. See Notes, 
p. 619. 

Real Property — Adverse Possession — Entry Under Mistaken Belief. — 
The defendant entered the land in question believing it to be open govern- 
ment land, whereas it in fact belonged to the plaintiff. After the discovery 
of his mistake, the defendant still occupied the land for the statutory 
period. Held, such possession was not adverse to the real owner. Mc- 
Naught-Collins Imp. Co. v. May (Wash. 1909) 101 Pac. 237. 

Although it is fundamental that occupation alone is not sufficient to 
constitute adverse possession, the courts differ as to the nature of the 
intent which must be coupled thereto. The orthodox view is that if the 
land is occupied "as one's own," the possession is adverse, French v. Pearce 
(1831) 8 Conn. 439, irrespective of actual claim of right, Lampman v. Van 
Alstyne (1896) 94 Wis. 417, or good faith. Warren v. Bowdran (1892) 
156 Mass. 280. Some jurisdictions, however, emphasize the claim of right, 
and assert that the holding must be in conscious hostility to another's 
claim. Grube v. Wells (1871) 34 la. 148. The courts likewise differ when 
the occupant believes title to be in the government, though in reality it is 
in a third party. A few do not consider such holding adverse, Altschul v. 
O'Neill (1899) 35 Ore. 202, but the weight of authority is in favor of the 
view that such possession is adverse as regards the real owner. Mass v. 
Burditzke (1904) 93 Minn. 29s; Hayes v. Martin (1873) 43 Cal. 559; but 
see s Columbia Law Review 605. In the principal case, moreover, the 
occupant discovered the true owner after entry, and thereafter held for the 
statutory period. As it is not necessary that the entry itself be under claim 
of right, Wechham v. Henthorn (1894) 91 la. 242, and as the defendant was 
not a tenant, it would appear that his holding should thereafter have been 
considered adverse. Mather v. Walsh (1891) 107 Mo. 121. 

Real Property — Waiver and License — Rule of Dumpor's Case. — The 
defendant's predecessor leased a building for a term of years, reserving a 
right of entry for assignment without lessor's written consent. The 
lessee assigned to the plaintiff, and the defendant with knowledge of the 
assignment subsequently accepted rent. Held, the plaintiff took the term 
free from the condition. German-American Bank v. Gollmer (Cal. 1909) 
102 Pac. 932. See Notes, p. 627. 
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Torts— Conversion — No Relation Between Plaintiff and Defendant.— 
A truckman, having received the plaintiff's goods for delivery, left his 
truck with tie goods on it at the defendant's livery stable for the night 
The next morning the latter delivered the truck and merchandise by 
mistake to a thief. Held, two judges dissenting, since the defendant did 
not know that the goods were the property of the plaintiff, he was not liable 
for conversion. Cohen v. Koster (N. Y. App. Div. 1909) 41 N. Y. L. J. 
No. no. 

The decision of the court turns on the fact that because the defendant 
had no knowledge that the goods belonged to the plaintiff, there was no 
relation betweeh the parties and consequently there could be no conversion. 
While it is true that there is a relation between the parties in some cases 
where conversion is allowed, i. e. conversion by a bailee, it need not be 
present in all cases. A bailor having the immediate right of possession 
may recover against a third party to whom the bailee has transferred the 
goods, on the ground that the third party can not have a better title than 
the bailee had; Wilson v. Anderton (1830) 1 Barn. & Ad. 450; Hyde v. 
Noble (1843) 13 N. H. 494; and even where the third parry has disposed 
of the goods, either by sale, Carter v. Kingman (1870) 103 Mass. 517; 
Williams v. Merle (N. Y. 1833) n. Wend. 80; Courtis v. Cane (1859) 
32 Vt. 232, or by misdelivery, Sonn v. Smith (N. Y. 1901) 57 App. Div. 
372; Devereux v. Barclay (1819) 2 Barn. & Aid. 702, although there is no 
direct relation between the parties, still the true owner may sue for con- 
version on the ground that in disposing of them the third party assumed 
a right inconsistent with the plaintiff's title. It does not appear necessary 
for the defendant to have knowledge that he was dealing with the plain- 
tiff's goods, for although he had a bona fide belief that they were the 
property of the one from whom he received them, Hoffman v. Carow 
(N. Y. 1838) 20 Wend. 21, he is, nevertheless, a converter. The point 
made in the principal case, therefore, is not well taken. 

Torts — Right of Privacy— Use of Photograph for Advertising.— The 
defendants published a photograph of the plaintiff seated in an auto- 
mobile, as an advertisement of certain "Auto Coats" for sale by the defend- 
ants. Held, the picture not being libelous, the plaintiff could not recover. 
Henry v. Cherry (R. L 1909) 73 Atl. 97. 

The principal case is of great interest in showing that another state 
has refused to commit itself to the recognition of the right of orivacy 
as a common law right. The question of the existence of such right is 
comparatively recent, 1 Columbia Law Review 491, and the controversy 
has undoubtedly been aroused by_ the present abuse of photographic ad- 
vertisement In the older authorities often cited to sustain the existence 
of such right, relief was really given on different grounds. Gee v. Pritchard 
(1818) 2 Swanst 402 (property right); Pollard v. Photographic Co. 
(1888) L. R- 40 Ch. Div. 345 (breach of contract) ; Prince Albert v. 
Strange (1849) 1 Mach. & G. 25 (trust relationship). The arguments 
against the recognition of the right, that the right is a novelty unsupported 
by precedent and not embraced in the common law, and that it would 
cause a flood of litigation, have prevailed in a majority of the higher 
courts before whom the matter has come for consideration. Atkinson v. 
Doherty & Co. (1899) 121 Mich. 372; Roberson v. Rochester Folding Box 
Co. (1902) 171 N. Y. 538; Dockrell v. Dougall (1898) 78 L. T. R. 840. 
On the other hand, it has been held that the principle of the right of 
privacy is really embraced in the "personal liberty" of the common law, 
Cooley, Torts (2nd ed.) 29, and that new conditions have merely caused 
the new application of an old principle. 2 Columbia Law Review 486; 
Pavesich v. N. B. Life Ins. Co. (1904) 122 Ga. 190; and see Corliss v. 
Walker (1894) 57 Fed. 434. In New York the right has finally been 
established by statute. Rhodes v. S perry & Hutchinson Co. (1908) 193 
N. Y. 223. 

Trade Marks— Names of Newly Discovered Products.— The plaintiff 
called his newly discovered compound "Carbolineum," by which name it 
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was generally known in Germany, where it was manufactured by others. 
It was subsequently protected by patent, and when the patent expired the 
defendant put the article on the market under the same name. Held, 
three judges dissenting, the name was fanciful and a good trade mark. 
Avenarius v. Kornely (Wis. 1909)1 121 N. W. 336. 

A word to be a valid trade mark must be fanciful, denoting origin, and 
not descriptive. Mfg. Co. v. Trainer (1879) 101 U. S. 51. When a newly 
discovered article is protected by a patent, and so only referable to one 
origin, a name however fanciful is primarily descriptive, so that on the 
expiration of the patent it is publici juris. Singer Mfg. Co. v. June Mfg. 
Co. (1896) 163 U. S. 169. When the article is unpatented, the name given 
it by the inventor also becomes publici juris, Dixon Crucible Co. v. Guggen- 
heim (1869) 2 Brewst. 321, 331, because it is also necessarily descriptive, 
since it merely distinguishes the article as such, Colgan v. Danheiser (1888) 
35 Fed. 150, and if it were not so regarded it would practically result in a 
monopoly, although unpatented. Hostetter v. Frets (1883) 17 Fed. 620; 
Linoleum Mfg. Co. v. Nairn (1878) L. R. 7 Ch. Div. 834. In applying this 
rule, however, the courts generally do not regard a fanciful name as 
descriptive, unless it has become incorporated into the English language 
as descriptive of the article. Fairbank Co. v. Central Lard Co. (1894) 04 
Fed. 133; Kinney v. Consolidated Va. Min. Co. (1877) Fed. Case 7827. 
This reasoning would make the existence of a trade mark depend on facts 
happening subsequent to the time when it could have been acquired, t. e. 
time of invention, because at that time the name was fanciful, and so 
capable of being a trade mark. Fairbank Co. v. Central Lard Co. supra. 
This appears fallacious, for a trade mark once secured, because fanciful, 
cannot be lost because it has subsequently acquired a descriptive meaning. 
Selchow v. Baker (1883) 93 N. Y. 59. Since "Carbolineum" was in common 
use in Germany to describe the liquid, the dissenting opinion seems pref- 
erable. 



